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Abstract:

The idea of profitable fault is one of the novelties of English legal system, it has been
created by English judiciary system to strip of the profits that have been gained by tort
doer or contract breaker in all the cases, which appear clearly that those persons
commiited their fault in order to benefit at the expense of others. In spite of the fact, the
idea of profitable faulted attributed to English legal , yet it had deep roots in Islamic
Jurisprudence, especially in Al-Shafiyah school which submitted brilliant propositions on
the legal basis to strip of the profits gained by the trespasser or trustee.

The research had been divided into three chapters, in the first chapter the researcher
has dealt with the concept of profitable fault and the legal basis for its redress. the
second chapter has been specified for categorization of profitable fault and the third
dealt with the idea of profitable fault in civil and commercial legislation and to what
extent the Iraqi judiciary accept or refuse this idea.
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Finally, the researcher has summed up his research by many recommendations and
proposal for draft modifying law; hoping that Iraql legislative organs and judiclary

system to adopt them.
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" A man shall not be allowed to profit from his own
wrong."
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James Edelman, Gain Based Damages: Contract,
Tort, Equity, and Intellectual property, Oxford
Portland, Hart Publishing, London, 2002,P 81.
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Goderoy de Moncuit, La faute Lucrative, Centre de
Droit et la Consommation et du Marche, Montpellier,
2010, 2011, P 135.
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John Cooke, Law of Tort, Sixth Edition, Pearson,
London, 2003, P381-382.

Clive Newton, General Principles of Law, Third
Edition, Sweet& Maxwell, London, 1983, P215-217.
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Elizabeth, A.Martin, A Dictionary of Law, Seventh
Edition, Oxford University Press, London, 2011, P
151 (Damages).
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""Une augmentation des dommages —intéréts au dela
de la valeur du préjudice permettrait d'assurer
efficacement la répression des fautes que leur a
intérét a commettre parce qu'il tire de I'activité
dommageable un profit supérieur a la condamnation
encourue."

Juliette Meadel , Faut-il introduire la faute lucrative
en droit francais? Petit Affiches, Avril , 2007, P6.
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Viney , G., traite de droit civil, sous la direction de
Jacques Ghestin, les effets de la Responsabilité ,
deuxieme édition, LGDJ,Paris, p. 147.

De Luca Stephanie, Quelle place en droit francais
pour les dommages et intéréts a titre punitif ?
Université Panthéon Assas Paris 2, Paris, 2012, P40.
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Skiro Harder, Gain-Based Relief for Invasion of
Privacy, Victoria Law Journal , Vol.1 2011, P63 and
Seq.
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Henry R. Cheeseman: Business Law: Fifth Edition:
Pearson . U.S.A: 2004.P 76-77.
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John D., McCamus, Disgorgement for Breach of
Contract :- A Comparative Perspective, Loyola of Los
Angles Law Review, Vol.36, Winter 2003, P954.
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James Edleman, Op.Cit., P145.
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Daniel Freidmann, Restitution for Wrongs:- The
Measure of Recovery, Texas Law Review, Vol.79,
2001, P 1901 & seq.

\.) Paula Giliker, Vicarious Liability in Tort :-

Comparative Perspective, Cambridge University
Press, London, 2010, P41 and seq.

‘V\)Hodgin, R.w, & Veitch, E., Punitive Damages :

Reassessed, The International and Comparative Law
Quarterly, Vol.21, No.1, 1972, P129.
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Nicholas: J.. Mcbride and Roderick Bagshaw: Tort

Law: Second Edition: Pearson Education Limited:
London. 2005.P681.
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Meeaeas second , where the defendant's conduct has
been calculated by him to make a profit himself
which may exceed the compensation payable”
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Solene Rowan , Comparative Observations on the
Introduction of Punitive Damages in French Law,
(Reforming the French Law of Obligations), Studies
of the Oxford Institute of European and
Comparative Law, Hart Publishing, London, 2009,
P330-331.

\¥) Goderoy de Moncuit, Op. Cit,, P 8.
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" la notion de faute lucrative désigne alors le
comportement immoral , réfléchis, malhonnéte, de

celui qui tire bénéfice financier de la violation de la
réegle et de I'éthique."

‘¢) Jean-Claude Bizot, Groupe de Travail sur le

projet intitule " Pour une Reforme du Droit de la
Responsabilité Civile, Cour de Cassation , Fevrier,
2012, P21 et 76.
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" Art. L. 211-13 Code des assurances: “Lorsque
I'offre n'a pas été faite dans les délais impartis a
I'article L. 211-9, le montant de lI'indemnité offerte
par lI'assureur ou allouée par le juge a la victime
produit intérét de plein droit au double du taux de
I'intérét légal a compter de I'expiration du délai et
jusqu’au jour de l'offre ou du jugement devenu
définitif. Cette pénalité peut étre réduite par le juge
en raison de circonstances non imputables a
I'assureur.”

- gA"\:\]\ qu

Jean-Sébastien Borghetti, , Punitive Damages:
Common Law and Civil Law Perspectives, , Springer-
Verlag / Wien, Germany, 2009, P60.

(Courley v. 4uid 3 <Y pladl) L Laga Woldia fage il
. ( State Farm Mutual Automobile Insurance C0.1990
ts? A Jldia

William , S., Dodge, The Case For the Punitive
Damages in Contract, Duke Law Journal, Vol. 48,
No.4, 1999, P629 and Seq.

'\v) Richard Stone, The Modern Law of Contract,

Fifth Edition, Cavendish Publishing Limited ,
London,2002, P 166.
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Solene Rowan, Op.Cit., P 339-340.
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James Edleman, Op.Cit., P 36 and Seq.

Struan Scott, Rights, Remedies, Wrongs and the
Bribe Taking Fiduciary, Hart Publishing , London,
2008, P35 and Seq.
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James Edelman, Gain Based Damages: Contract,
Tort, Equity, and Intellectual property, Oxford
Portland, Hart Publishing, London, 2002, P40.
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" The profits conferred upon Northern Natural Gas
has not "from" (or, at the expense of) the
claimants.”

James Edelman ,gain based damages, Op.Cit, P 39.
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" I'auteur d'une faute manifestement délibéeree ,et
notamment dune faute Ilucrative, peut étre
condamné, outre les dommage —intéréts
compensatoire ,a des dommage -intéréts punitifs
dont le juge a la faculté de faire bénéficier pour une
part le trésor public. La décision du juge d'octroyer
de tels dommage -intéréts doit étre spécialement
motivée et leur montant distingue de celui des
autres dommages -intéréts accordes a la victime.
Les dommages -intéréts punitifs ne sont pas
assurables."”

Solene Rowan, Op.Cit., P 856.

25) Godefroy De Moncuit, Op.Cit, p 17,18.
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Lapoyade Christian, La Réparation Du Préjudice
Economique Pur en Droit Frangais, Revue
Internationale de droit comparé Vol. 50, No. 2,
1998, P368-371
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" Le droit de la responsabilité civil doit pourtant
avoir vocation a rétablir non pas une partie, mais
chacune des parties dans la situation qui était la
sienne avant la réalisation de la faute. Ce qui passe,
concernant la victime, par l'application du principe
de réparation intégrale , ce qui doit passer, pour
certains et concernant le fauteur , par consécration
d'un principe de restitution intégrale qui permettrait
d'effacer les conséquences profitables de la faute.”

Godefroy De Moncuit, Op.Cit, p94.

28) Vignolle.D, la consécration des fautes
lucratives:- une solution au probleme d'une
responsabilité civile punitive? Gazette du Palais,
Janvier, 2010, P7.
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" this should not understood as suggesting that the
award has no penal effect but simply that the penal
effect does not control the measure of the award."”

James Edelman, Gain Based Damages, Op.Cit, P 83.

— ) ABRY A (o gaill Jaliccal) [ pulall Ayyganay Gad B ) (7

YAV Y o axadl A GALAY) ¢ gal) g il jall () g3LAY Alaa

--------------------------------------------------------------------------------



University of Thi — QarThe Journal of Law Research
Website: \Email:

¢ BALN ¢ ) KA ¢ Sl 488D LB cladal) ¢ Ciddl) o dudd)
.Yh_\ﬁw“’~~~

AVY=YTA ac V44A

= Aqiliadly Aiaal) Adgsall alsal gl) olasall A lai ¢ il Ay .
(OL- g ¢ palaall €8N I ¢ ddaeal) AL dagal) () 4Bdl)
V=8V La .V 4AY

—: A3lal) adluiy) AR IS b aulpall 036 ) (7

¢ Aalel) qugl) gl plgdll) GBUEA) ¢ g O deaa iea gl (gl
AVA=IVT L@ 1444 ¢ gl —cig

YAV Y o axadl A GALAY) ¢ gal) g il jall () g3LAY Alaa



University of Thi — QarThe Journal of Law Research
Website: \Email:

Lla (Al Ady Cp deaa O deal o daaa el gl adal) Ak c

‘ (‘_“i)SJ\ daal O gy (g 3.\\)4,,\39 (e g Afia ¢ Lalial) dlgdy agiaall
ASY—AeY jac Yoot o Gl gy o Adgall iy ey

giall ¢ slghdl) CBUA) jaida ¢ Al dana (p daa) daa gl gyl
ALl pALE) e (dea) A el ) alad o AN dagdal) (e

AAY=AAY o V44T ¢ Gl
LOY=0Y yac Yeu¥ ZQJM\ a,'u.)d‘ dslaal) sl eﬂ& BILN: (;\J\Sﬂb
o Cpdl) ¢ Gl giad) ¢ a¥) ¢ Gupdl O daaa dll) A g adLEY (T
&w‘J&ﬂbh%ﬂﬁ}d\)hcb@\ijwﬁh&gw

Y64 o ¢ aab Ada Gea ¢ QU

YEd0a ¢ Galadl gasall ¢ Gupdl (n daaa ) ae g 2BLAY (7T
oY) e dagha ¢ LGN dadall o cligdly Bla¥ly cllY)) Gealudl
N e O\)g.kc Lfﬁjﬂ-ﬂ‘g‘

YAV Y o axadl A GALAY) ¢ gal) g il jall () g3LAY Alaa

--------------------------------------------------------------------------------



University of Thi — QarThe Journal of Law Research
Website: \Email:

olalall aal) ) () Lalall 5 LSa el Jlan c daaa Lalall (7
Ccloghall aoY) duade ¢ Abded) daalll £yd B gl Al
O o ¢ b A G ¢ Gl

sl ¢ A Ailag W) pana ¢ Oleda (p deaa ol o ) ae (7
A ity €08 —£0A s du 3% ¢ uad) ELAN plal i o S
¢ daa) Gp daaa S gl edpad) —ipgdagall (udl A sl cadall B
¢l SN plal o de galal) gl bl Aaall ¢ Jgasall i€

NO—VE Ga ¥ ¥ o ol g

(Al M) cp dena Gy dea) G teaa Ll g adal) sy ol (7
AEY Qe galad) gaall

¢ AN Al ¢ pde ABY gl ¢ Sl ¢ uad) 0 daaa Sladd) (7
AYAGa YN Y i Gl (OlSshg dana) dulpyg (Ba8a

Névpa ‘&M\&JA}\‘M\@M@M\(”

B B YAE Ga ¢ Galad) aasall cOladda (n dana gkl o ) ae (1
— Al calall g L o) ddlaall @AY Adlay) caldal gl

¢ cuesl) ¢ L) asally BN Bl (M.\.\JSS\) dgldl) de guygall
Aagagl Jleatin) Bl it 0A— 00 a Ye o o Y daghal)

Lghdl) Jalll) ae Jlay Ao gugas Bpgddl ¢ el Oy 488l Ac guiga
bl il ¢ aqbl alaall ¢ Lol Ggsdll AeY) Galaal) Wjday
Cpadl i) aSa Bl cald V10-V1T- o ¢ daa YT ¢ Baldl

A gl) S BA ¢l V1N Ga g 5l

YAV Y o axadl A GALAY) ¢ gal) g il jall () g3LAY Alaa

--------------------------------------------------------------------------------



e

University of Thi— QarThe Journal of Law Research
Website: \Email:

giadl ¢ hall ¢ dana (n daa) (&) A gl Gal) (Ghge dalad ol
L .39 AN Guaddl G ) 4e.d) Balad glad ¢ ABIEN dadal) ¢ alud)
A48V ¢ Loagrad) Lyl ASlaal) ¢ cash) alle o shal) sesa gLl

NAY e

¢y

¢ bl aasal) cdaaa o daal (A ae gl Gudll (Ghga Aalad ) (
FAA-FAY a

—: Y] iR B ) Ao Saladl Llad L8 dale §)guay ) (1T

Nicholas , J. Mcbride & Roderick Bagshaw, Tort Law,
Second Edition, Pearson Education Limited, London,
2005, P 347 and seq.

Catherine Elliott and frances Quinn, Tort Law,
Fourth Edition, pearson Education Limited, London,
2003, P294 and seq.
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" The court never allows a man to make a profit by a
wrong."

James Edleman ,Gain Based Damages, Op.Cit, P
138

45)James Edleman,Gain Based Damages, Op.Cit, P
138.

46)James Edleman, Gain Based Damages, Op.Cit,
P138.

47) Nicholas: J.c. Mcbride and Roderick Bagshaw: Op.
Cit, P 677.

James Edleman, Gain Based damages, Op.Cit., P
144-145.
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48)James Edleman, Ibid., P143.

49) Madeleine Tolani, U.S.A Punitive Damages
before the German Courts, Annual Survey of
International and Comparative law vol. XVII, P 193-
195.
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Basil S., Markesinis and Hannes Unberath , The
German Law of Torts: A Comparative Treatise,
Fourth Edition, Hart Publishing, London, 2002, 74-
78.

50) Jean -Sebastien Borghetti, Op.Cit, P 58-59.

51)James Edleman ,Gain based Damages, Op.Cit, P
162-163.
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" The Profit is not directly occasioned by the breach,
the breach is withdrawing the ship , not in
subsequently rehiring it."

Catherine Elliott and Frances Quinn, Contract Law,
Fourth Edition, Pearson Education Limited, London,
2003, P280.

53)James Edleman, Gain Based Damages, Op.Cit, P
165.

54) Graham Virgo, Restitutionary Remedies for
Wrongs: Causation and Remoteness, Hart Publishing
, London, 2008, P318.

55) James Edleman, Gain Based Damages, Op.Cit.,
P213.

Graham Virgo, Op.Cit., P 309.

56) Krishneel Maharaj, The availability of Gain
Based Damages For Breach of Contract, the
University of British Columbia , 2012, p82 and Seq.

Guest: G.:A.c Chitty on Contracts: Vol.2( Specific
Contracts):. Twenty Fourth Edition. Sweet& Maxwell.

London: 1977.P 2094.
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" Mr. Larcombre was in a relationship of agency
with Mr. Pederson and that Mr. Larcombre has
accepted (undertaken) a fiduciary duty of loyalty . If
Mr. Larcombe , or his alter ego, Varinya, has
received a benefit or gain as a breach of his duty of
loyalty , then, Mr. Larcombe or Varinya must
account for that profit or gain."

James Edleman, Fiduciaries and Profit Disgorgement
for Breach of Contract, Journal of Equity and
Commercial Law, Sydney, 2012, P 10-11.

58) Richard Stone,Op. Cit., P 166.

59) John McCamus, Disgorgement For Breach Of
Contract: A Comparative Perspective , Loyola of Los
Angles Law Review, Vol. 36, 2003, P 947.

James Edleman, Gain based Damages, Op.Cit., P
150-154.
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" Not to divulge any official information gained by
(him) as a result of (his) employment either in the
press or in book form."

John McCamus, Op.Cit., P 947-948.
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James Edleman, Fiduciaries and Profit
Disgorgement, Op.Cit., P 3.

61) Catherine Elliott and Frances Quinn, law of
Contract, Op.Cit, P281.

James Edleman,Gain Based Damages, Op.Cit., P
153-155.

62)James Edleman ,Gain Based Damages, Op.Cit., P
142.
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" He is accountable not only for the original amount
or value of the bribe , but also for the increased
value of the property representing the birbe. To
strip the fudicary of any surplus in excess of the
initial amount of the bribe because he is not allowed
to make a profit out of a breach of duty."

James Edleman , gain-based damages, Op.Cit.,
P110.
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