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ABSTRACT
This paper search the occurrence of seller’s fundamental
breach under the Convention on Contracts for the
International Sale of Goods (CISG) in cases where the cure
of such breach is still possible without causing
unreasonable delay or inconvenience to the buyer. This
issue implies a kind of conflict between the buyer’s right to
avoid the contract and the seller’s right to enforce it despite
his failure to perform. This article distinguishes between
the seller right to cure prior to the time of performance and
after the time of performance. It explores the scholarly and
judiciary views in this area; and defends the view that, the
seller has an unconditional right to cure fundamental breach
as long as the time allowed for performance has not lapsed.
However, if the projected performance time has passed, the
buyer has immediate right to avoid the contract as set out in
article 49 (1) a CISG regardless of the seller’s ability and
willingness to cure
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INTRODUCTION

Perhaps the most troubling question for courts applying the
CISG has been whether the breach could be fundamental in
situations where, after the projected time of performance
has passed, the cure of such breach is still possible without
unreasonable delay or inconvenience for the buyer. This
troublesome question stems from the contradictory
interpretation of the principle of favor contractus and the
provisions relating to the remedy of contract avoidance, in
particular, Articles 25, 48 and 49 CISG. Favor contractus
means adopting a solution to maintain the valid existence
of a contract, whenever possible, against the unilateral
premature termination by one of the parties. This principle
Is important in the international sale contracts because the
goods sold are transferred across international borders and
mostly over long distances, and this risks their damage in
transport, creates additional costs of insurance, carriage,
and export and import complexities. To some extent, this
fact has shaped the concept that the breach is not
fundamental as long as a cure is possible. In other words,
only if the seller’s attempt to remedy the breach was
unsuccessful, can the buyer avoid the contract for
fundamental breach. The UNIDROIT Principles make it
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unequivocal that curable breach is not fundamental and the
right to cure is not precluded by notice of termination. The
CISG, on the other hand, provides no clear answer whether
a chance to cure would prevent the breach from being
fundamental. It is worth examining if the CISG differs from
the UNIDROIT Principles on this issue of curing breach by
the seller. The CISG distinguishes between the seller right
to cure prior to the time of performance and after the time
of performance; therefore, this paper will be divided into
three sections to discuss the cure prior to the time of
performance, cure after the time of performance, and third
section to discuss the CISG’s case law on this issue.

1- CURE PRIOR TO THE TIME OF

PERFORMANCE
The seller’s right to cure non-conforming goods or
documents prior to the time of performance is relatively
non-controversial. This has been seen as possible areas for
the application of the general principle of preservation of
the contract. If the seller has delivered the goods prior to
the date set for delivery by the contract, Articles 34 and 37
CISG expressly grant him an unfettered right to cure. The
seller, up to the contractual time of delivery, is entitled to
cure any lack of conformity in the documents, deliver any
missing part or make up any deficiency in the quantity of
the goods delivered, deliver goods in replacement of any
non-conforming goods, or remedy any lack of conformity
in the goods. The possibility for the seller to cure averts
the avoidance of the contract by the buyer. If the breach of
non-conformity was effectively cured before the delivery
date, the buyer cannot then be said to suffer a detriment that
substantially deprives him of what he was entitled to expect
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under the contract. In addition, the buyer’s refusal to allow
cure prior to the time of performance is by definition a
breach of good faith obligations because the buyer must
enable the seller to perform his obligations. In this situation
of curing defective performance before the due date of
delivery, a fundamental breach can only occur in the form
of anticipatory breach within the meaning of Article 72(1)
CISG .

1. CURE WHEN PROJECTED PERFORMANCE TIME
HAS PASSED
The CISG does not permit a definite conclusion in respect
to the seller’s right to cure if the projected time of
performance has passed. Article 48 (1) CISG provides that
the seller may, even after the date of delivery, remedy at his
expense any failure to perform his obligations provided that
the remedy takes place within a reasonable time and
without causing unreasonable inconvenience to the buyer.
However, the opening phrase of Article 48 (1) makes
seller’s right to cure subject to the buyer’s right of
avoidance in Article 49 CISG. If the requirements of
Article 49 CISG are met, the buyer’s right to avoid the
contract takes precedence over the right to cure. The
controversy here is whether the possibility of cure has to be
taken into account when it comes to determine whether the
seller’s breach was fundamental in the sense of Articles 25
and 49 CISG. There are two views can be identified:

1) Curable Breach Is Not Fundamental
The first view sees “an intimate relationship between cure
provisions and fundamental breach”. Most commentators
agree that a breach is not fundamental as long as repair is
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possible within a reasonable time and without causing the
aggrieved buyer unreasonable inconvenience or uncertainty
of reimbursement by the seller. The opening clause of
Article 48(1) CISG states that it is “subject to Article 49”.
However, this does not necessarily mean that the curability
of the defect must not be regarded when it comes to
examining the concept of fundamental breach.
Furthermore, the purpose of Article 48(1) would be
frustrated if the buyer were allowed to avoid the contract
before giving the seller an opportunity to cure the defect.
Thus, a breach that can be cured in accordance with the
requirements of Article 48(1) CISG will usually not be
regarded as fundamental unless the seller refuses or fails to
cure. However, exceptions may be admitted where the
buyer has a particular and legitimate interest in being
allowed to avoid the contract immediately .

2) .The Occurrence of Fundamental Breach Is

Independent from the Seller’s Right to Cure
Some authors, on the other hand, argue, that “there is no
requirement in the Convention requiring an injured party to
give a breaching party an opportunity to cure before
exercising the right of avoidance”. The seller’s right to
cure operates independently of the distinction between
fundamental and non-fundamental breaches. An offer to
cure should not be considered in determining fundamental
breach. The imprecise elements, such as cure within
reasonable  time, unreasonable inconvenience or
unreasonable uncertainty would weaken the concept of
fundamental breach Dbecause these hinge the non-
fundamentality of the breach on receiving a rightful offer to
cure which, in its turn, would burden the buyer with the

TV 10 asdl ..o daigilad| Siganadlg lawslyald (ygilal do



University of Thi — QarThe Journal of Law Research
Website: \Email:

risk of evaluating the offer as either a rightful one or one
based on mere expectancy. In addition, defining
fundamental breach in the light of a feasible repair would
render meaningless the buyer’s right to require substitute
goods under Article 46(2) CISG. In practice, the buyer’s
right to require substitute goods would be limited to those
situations where repair is impossible because the buyer
would be barred from requiring substitute performance
whenever the seller offers a cure. Such a result was
certainly not in the minds of the drafters as they had
originally dedicated all of Article 46 CISG to the right to
require substitute goods.

It is worth to distinguish between the qualified and
unqualified right to cure. The unqualified right refers to a
general right to cure, subject to a certain timeframe and
other objective limitations which the breaching party may
exercise independent of any thing the buyer may do in
respect to that breach. A qualified right means that the
breaching party’s right to cure depends upon the buyer’s
failure to use some power or exercise some right that
renders cure unavailable. The seller’s right to cure is an
unqualified right for any non-fundamental breach; while it
is qualified under Article 49(1) CISG. The opening of
Article 48(1) states that it is “subject to Article 49” and this
creates a hierarchy in the terms cure and avoidance. The
buyer may avoid the contract where the seller’s breach
amounts to fundamental breach regardless of whether the
seller offers to cure or not. This conclusion is supported by
Article 48(2) which suspends the buyer’s right to declare
the contract avoided during any curative period requested
by the seller. The buyer’s refusal to accept cure, according
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to Article 48(2), has no legal effect other than to maintain
his power to avoid the contract effective. Thus, the seller’s
right to cure i1s qualified upon the buyer’s acceptance,
whether by assenting or failing to refuse the seller’s
curative offer.

Defining fundamental breach as incurable breach or one
that the seller refuses to cure makes international sales
unnecessarily uncertain. Buyers become uncertain whether
they are entitled to avoid the contract with the breaching
seller and they pursue an alternative means of obtaining the
goods they want. The sellers, on the other hand, must also
be certain of their rights in contracts across national borders
where their ability to dispose of the goods is more limited.
The seller’s rights can be protected effectively according to
Article 48(2) and 48(3) CISG. However, the uncertainty of
whether the curable breach amounts to a fundamental
breach would worsen the buyer’s position because they
would be uncertain whether the seller would cure or not, or
know whether the cure would be successful.

3) CISG’S CASE LAW
In case law, there are some reported cases where some
courts have stated, mostly in the obiter dictum, that the
buyer’s right to avoid the contract is contingent upon
giving the seller a proper opportunity to cure. Such
statements do not necessarily mean that curable breach is
not fundamental. These statements may be a result of
particular circumstances in these cases or they may refer to
the seller’s unqualified right to cure because the breach was
not fundamental from the outset. In addition, such
statements could be interpreted to mean that if the seller

TV 10 asdl ..o daigilad| Siganadlg lawslyald (ygilal do



University of Thi — QarThe Journal of Law Research
Website: \Email:

refuses or fails to cure, the buyer may restore his right to
avoid the contract if he had already lost it.

A good example where the court held that there was no
fundamental breach if there was a serious offer to cure the
defect is the judgment of the Koblenz Court of Appeals on
31 January 1997. The Court stated that in order to
“determine the occurrence of a fundamental breach regard
IS to be had not only to the gravity of the breach, but also to
the willingness of the seller to cure the defect”. This must
be read restrictively in the light of the post breach
negotiations between the parties in that specific case. In this
case, a sale of acrylic blankets had gone wrong. The seller
had broken an exclusive distribution agreement, the
delivered goods were defective and five acrylic blanket
rolls were missing. The buyer refused to pay the purchase
price because of these allegations but he had never declared
the contract avoided. Attempts to settle the dispute in the
presence of the Spanish manufacturer of the goods, who
had offered to make a substitute delivery against payment
of the purchase price, were unsuccessful and were rejected
by the buyer. The Koblenz Court of Appeals found that the
buyer’s notice of non-conformity was not specific enough.
The buyer had communicated that five rolls of acrylic
blankets were missing but did not specify how he wished
the seller to cure this defect in the spirit of Article 39 CISG.
Therefore, the buyer could not declare the contract avoided
as per Article 51(1) CISG as he had lost the right to rely on
a lack of conformity. In particular, a declaration of the
buyer could not be interpreted as a declaration of avoidance
as the subsequent conduct of the buyer was incompatible
with such an interpretation according to Article 8(3) CISG.
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In the case at hand, the Court excluded the presence of a
fundamental non-conformity, including lack of both
quantity and quality, because the buyer, who had lost his
right to avoid the contract, had unjustifiably rejected the
seller’s offer to remedy the non-conformity by delivering
substitute goods. This was not a result of applying Article
48(1) CISG since the Court expressly acknowledged the
prevalence of the buyer’s right to avoid the contract over
the seller’s right to cure. In the quoted statement above,
there was no doubt that the Court referred to the revival of
the buyer’s right to avoid the contract upon a seller’s failure
to cure the defect. Therefore, this decision cannot
rightfully serve as an example of the reliance of the
fundamentality of the breach upon the seller’s intention to
cure. In the case law, it is by no means certain that the
courts give precedence to the buyer’s right to avoid the
contract over the seller’s right to cure where the breach of
the seller is fundamental. The buyer is entitled to avoid the
contract for fundamental breach immediately without being
obliged to accept the seller’s offer to cure.

CONCLUSION

The understanding of the relationship between the
occurrence of fundamental breach and the seller right to
cure is important to evaluate the buyer’s right to avoid the
contract according to Article 49 CISG. The right to cure
non-conformity under Articles 34 and 37 CISG is a means
to limit the injured buyer’s right to avoid the contract. If the
seller’s attempt to remedy the defects was unsuccessful, the
buyer may avoid the contract only if the breach was
fundamental .
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The curability of fundamental breach would not preclude
the buyer’s right to avoid the contract. Articles 48 (2) and
49 CISG give priority to the buyer right to avoidance rather
than seller’s attempt to cure. When a seller does not deliver
the goods in a timely manner or presents fundamentally
non-conforming goods after the projected date for delivery,
Article 48 permits the seller to cure the defective
performance, subject to article 49 CISG, if it does not result
in unreasonable delay, unreasonable inconvenience or
uncertainty of reimbursement by the seller of expenses
advanced by the buyer. Because article 48 (2) entitles the
buyer to reject sellers offer to cure, the buyer’s right to
avoidance precedes over seller’s right to cure fundamental
breach in all cases when the projected time of performance
has passed. The occurrence of fundamental breach is
independent from the seller’s right to cure.
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